CHAPTER FOUR

Following (or Harassing?)
the Money

[ think often of the prosecution of Michael Milken, the financial
genius and guiding star of the brokerage firm of Drexel, Burnham &
Lambert. Milken and his firm flowered in the 1970s and ’80s when
Milken created a whole new capital market capable of financing daring
new ventures that threatened to upset many an old order. But the firm
and its visionary leader suddenly crashed and burned at the climax of
the Department of Justice’s assault on the “decade of greed” in the late-
1980s and early-"90s.

The case has gnawed at me, and not because I instinctively have more
sympathy for my billionaire clients than for the penniless political
radicals I've represented pro bono. Rather, the techniques used to force
Milken to plead guilty to non-crimes were so raw and dangerous that
it became obvious to me, shortly after I joined his defense team follow-
ing Milken’s unexpectedly harsh sentencing, that the same techniques
would soon be applied to a much wider sphere of civil society which
cannot afford to fight. The pain unjustly suffered by Milkert and his
family was real and palpable, and it became clear that if they can do this
to him, they can—and will—do it to anyone.

Had Milken not been famous and wealthy, critics might have taken a
closer and more dispassionate look at the fabricated case against him
and the methods used to force him to plead guilty. As is so often the
case with federal criminal prosecutions, the fabrication consisted, in
part, of dubious testimony given by rewarded witnesses, and felony
charges for conduct (admitted to by Milken) that, to informed and ob-
jective observers, did not appear to constitute crimes.
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Michael Milken’s pioneering development of higher-risk, higher-yield
corporate bonds {dubbed “junk bonds” by his detractors) gave birth
to some of the most important start-up (and, in a real sense, upstart)
companies of the decade. Among these were such now well-known
challengers to America’s corporate status quo as McCaw Cellular,
Barnes & Noble, MCI, and Ted Turner’s Cable News Network (CNN).
Any ambitious entrepreneur with more ideas than cash could urge
Milken to convince his wide network of wealthy risk-takers to invest in
an innovative enterprise in exchange for a higher-than-normal interest
rate on the company’s bonds, often combined with some stock option
component (dubbed an “equity kicker”) to make the investment more
attractive should the company succeed. A number of his clients were
money managers with great sums at their disposal, and they found that
investing in Milken deals provided unusually hefty profits in return for
risks that were only slightly more daring than more traditional invest-
ment vehicles. Milken’s secret, if it was a secret at all, was that ventures
deemed too risky by traditional banks and investment houses were in
fact not all that perilous and offered the chance of substantially above-
average returns, particularly as they revolutionized certain industries.
He filled a gap and made him and his firm very rich. This did not go
unnoticed by the envious nor the ambitious. All this restructuring in-
furiated elements of the corporate and investment-banking establish-
ments, and it made Milken a target of opportunity for federal prosecu-
tors.

Milken’s problem was not simply that, in the go-go days of the '80s,
prosecutors were overly sensitive to cries of “foul” by a business estab-
lishment unaccustomed to such ungentlemanly competition, or that
the news media were particularly hungry for a good big-business scan-
dal. Milken’s biggest problem was that some of his most ingenious but
entirely lawful maneuvers were viewed, by those who initially did not
understand them, as felonious, precisely because they were novel—and
often extremely profitable.

Drexel and Milken had been under investigation since the mid-
1980s, and Milken received a “target” letter from the DOJ in September
1988 informing him that he was likely to be indicted. When the firm
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was indicted and then pled guilty in December 1988, it was obvious
that the shoe would drop on Milken, since the firm agreed, as part of
its plea bargain, to “cooperate” in the government’s investigation of
the firm’s erstwhile wunderkind. When Milken was finally indicted in
March 1989, the DOJ told the nation, on the second page of its mas-
sive 110-page indictment, that the financier had earned $45,715,000 in
1983, escalating each year until his “direct compensation” from Drexel
reached $550,054,000 in 1987. Many reporters, it seemed, barely had to
read beyond this page to conclude that Milken must be guilty.

The indictment appeared to be the ordinary mishmash of counts un-
der the usual statutes-of-choice. These included mail fraud, wire fraud,
securities fraud, and, to make the parts appear to add up to more than
the whole (and to enable the government to demand asset forfeiture),
racketeering. There was, however, one aspect of the indictment that
made it likely that this wealthy, headstrong, and self-confident titan
would enter into a plea bargain rather than fight to the bitter end.
Milken’s younger brother, Lowell, also was accused of being a key
participant in his brother’s “fraudulent” schemes. Lowell had a decid-
edly secondary role in Drexel’s trading operations in comparison to
Michael, but as the indictment was careful to point out, Lowell’s com-
pensation, while not near that of his older brother, was hardly a pit-
tance. His “direct compensation,” the indictment blared, had escalated
from $10,180,000 in 1984 to $48,059,000 in 1987.

To knowledgeable observers, adding Lowell to the mix seemed dia-
bolically calculated to pressure Michael to cut a deal rather than chal-
lenge the government’s claim that Milken’s Drexel deals were in any
way criminal. (As one Milken lawyer put it, “if Lowell’s last name were
Smith, he would not be in the case.”)' The inclusion of Lowell as a de-
fendant lent a sense of unease to those who knew Michael well, for his
public reputation as a finance whiz was exceeded by his private reputa-
tion as a deeply devoted family man. Michael, thought insiders, would
not easily risk letting his younger brother go down the tubes. Lowell,
for his part, put no pressure on his older brother to throw in the towel
just to protect him.





















